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Grand Rapids, Michigan

Friday, Decenmnber 10, 1993

(At about 9:00 a.m. - The Daniel Turner
jury returned to the courtroom)
(At about 9:00 a.m. - The Stephen Turner
jury returned to the courtroom)
THE COURT: Mr. Bramble?
MR. BRAMBLE: Your Honor, at this time
the State would call Joel Rusmierz.
JOEL KUSMIERZ,
called by the People at 9:00 a.m. and sworn by the
Court, testified:
DIRECT EXAMINATION
BY MR. BRAMBLE:
Q Are you employed, Mr. Kusmlerz, or do you own your
own business?
I'm self-employed, ves.
Do you own a business with someone else?
Yes, I have a partner.
What type of business is it?
Environmental Services.

What do you do?

o o B L © A & B

We engineer and design industrial waste water
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treatment eguipment.

On or about July 7, 1993, were you living at 4130
Oak Park?

Yes.

What apartment would that have been?

205.

And I'm going to draw your attention back to that
date. Do you recall approximately when you
arrived home on that date?

About 4:30,.

And can you tell the jury what you observed?
Well, I came home at 4:30 and I noticed a little
black girl bouncing a ball on the balcony in front
of my apartment. I entered my apartment. I was
preparing to go to the Michigan athletic club to
ge for a work-out.

I also noticed that the next-door
neighbors®' apartment, their window was open, their
blinds were open, the door was open, and they were
sitting in front of the window.

S0 I'm clear, the blinds are open?
Yes,

And the door is open?

Yes.

This is Apartment 2047?
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A That is correct.

Q Who do you see inside Apartment 2047

A The two guys.

Q Are these two guys present in the courtroom?

A Yes, they are.

Q Where are they seated?

A Over there at the table,

Q Okay. Can you describe what each of them is
wearing?

A The only thing that I can remember --

0 Let me ask you this. Can you describe what
they're wearing now for identification, please,
here in court?

A Yes. The gentleman with the black hair has a blue
sweater on and the other gentleman has a gray suit
on.

MR. BRAMBLE: Your Honor, may the record
reflect the identification of both defendants?

THE COURT: It may.
BY MR. BRAMBLE:

Q What were they doing inside their apartment?

A They appeared to be sitting and watching TV.

Q Now, you go inside your apartment?

A Yes,

Q What do you do?
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There I get my work-out clothes ready, gym shorts,
shoes, things 1ike that, and put them in my duffle
bag.

How long are you in your apartment, approximately?
About ten minutes.

What do you do then?

I leave, leave my apartment and head down to my
car to leave for the athletic club.

What do you notice, then, when you leave?

The girl's not there anymore, and the neighbors,
the Apartment 204, the window was, the blinds were
closed and the door was closed.

Did you go to the athletic club?

Yup.

What time did you come back home?

My best guess at that point would be somewhere
around seven, 7:30.

Ckay. I'm going to draw your attention to an
exhibit that's marked 13, and it's a lay-out of
Apartment 204. Is your apartment laid out in a
similar manner?

Yes, but only in reverse order. Everything that's
on the right of that is on the left in my
apartment.

Okay. So everything's kind of flip-flopped?
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Yeah.
The bathroom would be over on this side instead
(indicating)?
Yes, the kitchen, everything.
The layout is similar and the bedroom is in the
back?
Yes,
It's just that everything is transposed?
Yeg.
Okay. And there is a window here in front
(indicating)?
Yes.
Can you tell the jury, can you see from that
window in front, on the balcony outside, all the
way back into everything in the back room?
No, not really, you can't,
In your apartment, 1if you had a bed back there,
could you even see it?
No.

MR. BRAMBLE: I have nothing further,
your Honor.

THE COURT: Mr. Mirgue?

MR. MIRQUE: Thank you, your Honor.
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CROSS~EXAMINATION
BY MR. MIRQUE:
Mr. Kusmierz?
Kusmierz.
Kusmierz. You said you came home at about

4:30 p.m.?

Yes.

And how did yeou know that it was 4:30 p.m.?

My clock radio was, the time on my clock radio was
about 4:30,

Clock radioz

In my car.

In your car?

Yeah.

Do you often look at your clock radio in the car?
Many times during the day. The business that I'm
in, I've got to be on time to appointments and
whatnot, and I'm looking at it all the time. I
don't have a wristwatch, so that's really my only
way to know what time it is.

850 you're qulite sure 1t was 4:307?

Yes,

And this little girl that you saw bouncing a ball,
where was she bouncing this ball?

She was right in front of my apartment.
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Right in front, and your apartment would be this
apartment or thls apartment (indicating)?

To the right of the drive.

To the right, vright here (indicating). So your
apartment 1s next to the door?

Yes.

Okay. And she is bouncing it in this area
{indicating)?

Right, out towards the balcony, in front of their
apartment. The balcony is approximately four £foot
off the door, and in front of mine the balcony
ijets out abocut another two feet, three feet, and
she was out towards the railing.

Did you say hi to her or anything?

Yes.

Was she wearing a brightly-colored top, outfit?
To the best of my memory, yeah. She was wearing
some colorful things. Other than that, yeah.

Are there any other vyoung black African-American
girls living on that floor?

I've never noticed any, no.

What about on the bottom floor?

There are some Asians down there. I really never
noticed any other black children, no.

Thank you.
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ME. KRAUSE: Your Honor, I have no
guestions for this witness.

THE COURT: Anything more, Mr. Bramble?

MR. BRAMBLE: Yes, your Honor.

REDIRECT EXAMINATION

BY MR. BRAMBLE:
Mr. Kusmierz, when you left to go work out at the
health club or whatever, was anyone else around
there?

No, there was nobody around.

Okay.
MR. BRAMBLE: Nothing further.
THE COURT: Anything more?
MR. MIRQUE: ©No, thank you.
MS. KRAUSE: ©No, your Honor, thank you.
THE COURT: Thank you, sir. You're free
to go.

Mr. Bramble?

MR. BRAMRLE: Your Honor, the State
would rest.

THE COURT: Mr. Mirque, recognizing that
no defendant is obligated to produce any evidence
at all, is there any evidence you'd like to
produce on behalf of Mr. Daniel Turner?

MR. MIRQUE: Your Honor, before we dgo
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into that, I would like to make a Motion for
Directed Verdict involving one count of CSC, the
one count involving —-

MR. BRAMBLE: I thought we covered this
outside.

MR. MIRQUE: We'll deal with that at a
later time, but at this time I'd like to raise
that.

THE COURT: All right, it's been raised.

MR. MIRQUE: Having made the motion,
yvour Honor, the defendant rests, Daniel Turner
rests.

THE COQURT: Miss Krause, recognizing
that, as I said, no defendant is obligated to
produce any evidence at all, is there any you'd
like to produce on behalf of Mr. Stephen Turner?

MS. KRAUSE: Thank you, your Honor, no.

THE COURT: Ladies and gentlemen, what
those two announcements mean is that the proofs
are closed.

Because we have two juries, we're going
to do things a little differently than we normally
do in an effort to make the remainder of the
proceedings, especially, as meaningful and as

efficient as we can.
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1 What I'm going to do at this point is

2 instruct both juries on those items which are

3 common to both gentlemen's case. Then Mr. Stephen
4 Turner's jury will be excused for the morning to

5 return immediately after lunch.

6 I will then with Mr. Daniel Turner's

7 jury explain to you what are the elements of the

8 offenses with which he is charged and what the

g prosecution has to prove, and then you will hear
10 argument from the attorneys.
11 Noermally, the attorneys argque first and
12 the judge instructs later. It is, however,

13 appropriate to do it the other way around, when

14 that seems to be a more effective way, and I think
15 it will not only be more efficient because it will
16 enable common instructions to be given once rather
17 than take up your time instructing on them twice,
18 but it I will also help you understand the
19 argument better to know what it 1s before you hear
20 their argument, what the prosecution has to prove,
21 rather than have me remind you afterwards.
22 And then when the arguments are finished
23 in front of Mr. Daniel Turner's jury, I'll come
24 back with just a few minutes more of instructions
25 on how to go about the deliberation process.
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That's probably only about five minutes of
additional instructions, and that jury will then
be free to go off and start deliberating.

Then we'll bring in Mr. Stephen Turner's
jury, instruct them on the elements of the
offenses with which he's charged, let you hear the
arguments from the lawyers, and be instructed on
how to deliberate.

So in one regard we will duplicate
instructions here, but it will only be a total of
ten minutes combined, and then you can go off and
deliberate. And depending on what time of the day
that is, and I hope that will be no later than
mid-afternoon, we can discuss our time schedule
thereafter.

These instructions are going to, in
large part, repeat what I said earlier. 1It's
important, however, that they be repeated for two
reasons.

First of all, what I said earlier was a
long two weeks ago, and, frankly, memories can
fade in that period of time.

In addition to that, they are very
fundamental principles of American law, and they

are simply important enough to bear the emphasis
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that comes from repetition.

As I cautioned you last week, if you
think that something I am saying in instructions
today contradicts what I said when you were
preliminarily instructed last week, ignore what
you recall I said last week and rely upon that
different thing which you think I'm saying today.

I, frankly, don't think there will be
any contradictions. There will be wvariations,
because nobody says anything exactly the same way
twice or not very often, and, frankly, I've had a
bit more time to think about it. I know a bit
more about the case, and therefore can be a bit
more elaborate to you, but it will be more
elaborate, not contrary.

But, as I said, if you hear otherwise,
1if you think what you recall, as I said, last time
isn't what I'm saying this time, forget the last
time and pay attention this time. Otherwise, it's
important that you take all the instructions as a
whole, because it's only as a whole that they
state the law.

Don't pick out one or two that sounds
particularly interesting or that you find

particularly persuasive, for whatever reason, and
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not pay attention to the others, because context
in so many things is everything, and something can
mean one thing in context and mean something else
in another. 8o don't 1lift it out of that context.

Remember that the decisions that you two
juries are going to reach in these cases, whatever
those decisions are, are not to be influenced in
the least by sympathy for anybody, by prejudice
against anybody, by what you think to be the
desires of public opinion, or by what you think to
be the appropriate way to further some public
policy, however appropriate that policy may be.

The only thing which is to be done in
these cases, and remember there are, in effect,
two of them just being tried simultaneously, is to
decide as a matter of fact, compatible with the
law you hear from me, what if anything happened in
your Jjudgment back on July 7, 1993.

That's all that you are to decide, and
sympathy, prejudice, concerns for public opinion,
concerns for public policy, are all considerations
that are separate and apart from what should be
considered here.

You took an oath at the very beginning

of this case. That oath, let me remind you, while
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it was short contained the essence of everything
I'm going to talk about today. That is your
solemn promise that you will decide this matter
based only on the evidence that you heard in this
courtroom and only on the law that you hear from
me.

Obviously, it follows that you also
solemnly promise that since those are the only
things that you would decide the case on, vyou
won't decide them based on anything else.

Remember that absolutely basic to the
American system of criminal justice, and it's one
of those things that distinguishes us from most
other places in the world, is the principle that
every person accused of a crime, no matter who
that person 1is and no matter what the crime
alleged is, is indeed presumed to be innocent of
that crime.

That presumption started at the very
beginning of the trial, I cautioned you to keep it
foremost in your minds throughout the trial. I
remind you that it is still very much in place,
and is to remain foremost in your minds unless and
until you are satisfied after deliberating, that

means after reviewing all of the evidence
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carefully in light of the law, that the
prosecution has overcome that presumption.

If you are satisfied after deliberating
that the presumption has been overcome, then for
the first time you may say that in fact the
presumption has been overcome and return a guilty
verdict.

If, however, after deliberating you are
not sure that the presumption's been overcome,
then it very much remains in place and reguires a
not guilty verdict.

The burden of overcoming that
presumption of innocence liesg exclusively on the
prosecution. It's been there throughout the
trial, and that's where it is to stay throughout
your deliberations.

At no time does the law ever shift that
burden to the defendant. A good illustration of
that was the gquestions I just put to the defense
lawyers a moment ago in the preface that was very
deliberate, to remind everybody that there simply
is no obligation on the part of a defendant to
produce any evidence.

A defendant doesn't have to prove his

innocence. A defendant doesn't have to produce
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any evidence.

Remember that the fact that Mr. Stephen
Turner and Mr. Daniel Turner are on trial here 1is
absolutely no evidence against either of them. A
charge is simply that, an allegation of name,
date, place, et cetera, but it doesn't constitute
any evidence whatsoever.

The fact that there are multiple charges
against each individual doesn't constitute any
evidence at all. A charge is, if you want to look
at it this way, the legal equivalent of zero, and,
therefore, one times zero is zero, a hundred times
zero is still zero. The number of charges, the
existence of charges, is of simply no
significance.

It's important that you bear in mind
what is the burden on the prosecution, because it
is a very high burden and it‘'s absolutely
essential that you not dilute the burden. It is,
however, required in fairness that you not enhance
the burden, either.

A reasonable doubt is a fair, honest
doubt that grows out of the evidence in a case or
the lack of evidence, and the conclusions that

follow from that evidence or lack of evidence.
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Something which is an imaginary doubt,
or a flimsy, fanciful doubt obviously can't be
considered a reasonable doubt. A doubt which is
based upon sympathy 1s not a reasonable doubt,
either, because remember, sympathy or prejudice
are to have no role in your decision here.

A reasonable doubt is exactly what its
name implies, a fair, honest doubt that's based
upon reason and common sense. That's why you're
here, to bring your common sense and your
experiences in life, and your ideas and knowledge
based on experience of what's reasonable to
determine whether there is or is not a reasonable
doubt.

One way of quantifying the concept, to
some extent, 1s to say, as I think I said at the
beginning of the trial, a reasonable doubt is a
state of mind which would cause you to hesitate in
coming to a conclusion where you are deciding not
this matter, but what you deem to be among the
most important decisions in your own life.

And every one of us has our own ideas as
to what are the most important things we decide.
Kind of transport yourself into that process.

L.ook at the evidence here in relation to that
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process, and if you say, "I would hesitate to come
to a conclusion,®” then you have a reasonable
doubt.

If, on the other hand, you would say, "I
wouldn't hesitate," think about it carefully,
which doesn't mean you have to jump to the
conclusion, but that you're comfortable with 1it,
then in fact the burden of proof has been overcome
and the prosecution has proven its case beyond a
reasonable doubt.

Another way of putting it is to say that
the evidence in this case has to leave you with a
firm conviction that the defendant whose case you
are trying is in fact guilty. If yvou're left with
that firm conviction, then you may return a
verdict of guilt.

Remember, proving that somebody might
have done it or probably did i1t isn't good
enough. You have to be satisfied, you have to
have a firm conviction that in fact a crime was
committed.

Remember that in this process there's nco
magic formula, no other way of going about the
decisions which you are to make. We simply want

you to evaluate everything that you've seen and
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heard in this particular case in light of your
experiences and in light of your common sense, and
in that fashion come to & conclusion.

Remember that it obviously follows fron
everything I've said, you are not to consider
that. The only things you are to consider, and
this will be said several times, already has been,
is the evidence in this case consists of only two
things: The testimony that witnesses have given
you and whatever information is revealed to you by
the various exhibits which have been presented.

There 1s one other form of evidence, and

that is the stipulations of the lawyers.
Remember, we had a couple times in the course of
the trial that they agreed as to some fact, and
therefore that eliminated the need for a witness
to testify to it.

Se if the lawyers stood up in front of
you and sald, “We agree that something is a fact,”
you may accept it as fact.

In addition to that, the evidence is
what the witnesses did indeed say, of course, as
long as you believed it and were persuaded that it
had some weight, and, of course, whatever you

learned from the exhibits.
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Everything else that was presented in
the course of this trial is not evidence. It had
its place, which was why it was presented, but it
wasn't evidence. And it's important that I remind
you what are those things that aren't evidence so0
that they do not become a factor in your
deliberations.

My rulings on the lawyers' objections to
evidence were not themselves evidence. So don't
allow those rulings in any fashion whatsoever to
play a part in your decision, Don't allow my
rulings to diminish the significance of evidence
in your eyes or enhance 1it.

You determine, based upon the evidence
in this case, whether it's important or not
important, whether you believe it or don't believe
it, whether it persuades you of something or
doesn't persuade you, but don't factor into that
anything you think I was saying about it, because
anything I said about it was of a legal nature,
not a factual nature. And, of course, you're
evaluating it from a factual point of view.

Any comments that I made in the course
of the trial or anything that I did during the

course of the trial was not intended in the least
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to suggest to you how I think you ought decide
this case. It's none of my business to make that
kind of decision.

I haven't made one, so there was nothing
to telegraph to you, but if you in fact think I
was by body language or whatever, please ignore it
because that wasn't being done. And if it was, it
was grossly improper. It's entirely your declision
to decide factually what happened here.

The same 1s true with regard to the
guestions and arguments made by the lawyers and to
be made by the lawyers. Questions aren't
evidence. They are the vehicles to which we get
to evidence. The answers are the evidence,

So don't ever conclude that a fact 1is
what was assumed by a question unless there 1is
some evidence to back that up.

Similarly, the lawyers' arguments are
not evidence for the simple reason that they're
not witnesses to anything.

I know all of these lawyers. I know
that none of them would do anything in the least
to mislead you, but, frankly, they're human like
the rest of us, and they may have heard or

remembered the evidence differently than did you.
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They may have a different interpretation of it
than do you.

Give respectful consideration to what
they have to say, because it's important to help
you pull things together, but remember in the end
it's your decision.

If you remember the evidence, if you
interpret it differently or remember that it was
different or give i1t a different weight or
emphasis than do the lawyers, of course, that's
your decision. Make the decisions. They're
simply attempting to help you in that regard.

I said there were three kinds, as it
turns out, of forms of evidence: Witness
testimony, exhibits, and stipulations from
lawyers.

There are in a different sense two kinds
of evidence, and only two kinds. One is called
direct evidence, one is called circumstantial, and
I want to remind you what those are because most
cases tend to have both, and there are some
misperceptions, frankly, as to the significance of
one or the other.

Direct evidence is what a witness or an

exhibit shows to you in and of itself. If a
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witness comes in here and says, "I saw or heard
something happen,” that's direct evidence.

If you believe the witness and think
that they're being honest with you and accurate,
then you have direct evidence that whatever
they're describing did in fact happen.

Circumstantial evidence is getting to
the same conclusion but indirectly. The person
didn't see or hear the ultimate thing, but they
saw or heard some clircumstance which when you add
to the other circumstances leads to the same
conclusion.

Let me give you an exanmple. I'm
surprised the example isn't much more timely than
it is, given the time of year. Usually by now we
have a lot of snow, and snow plays prominently in
this example.

Let's assume that some morning you come
downstalrs, work your way into the kitchen for a
cup of coffee, or whatever you start the day with,
and as you came downstairs you noticed that there
was one of those pristine blankets of snow that we
sometlimes get, and it had snowed during the
night. There was a blanket of snow over

everything, and there was not a mark in the snow
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and nobody outside, as best you could see.

You go in the kitchen. You can't see
the front yard anymore, what we're talking about.
Someone who lives with you comes downstalrs and
says, "Ma, dad," whatever the case is, "I just saw
a person walk across the front yard."®

You didn't see the person walk across
the front yard, but the person reporting it to you
did, and 1f yvou believe them, you now have every
right to conclude that a person just walked across
your front vyard. Even though you didn't see it,
you may draw that conclusion.

Let's assume, however, that instead of
this other person coming down and saying they saw
someone walk across the front yard, they say, "Did
yvou notice the footprints in the snow outside?"

They didn't see anybody walk across the
yard. However, by giving vou evidence of
something they did see, a circumstance, namely
footprints in the gnow, which you add to something
which you saw, no footprints in the snow, the
conclusion becomes almost inevitable that somebody
just walked across your front yard.

Nobody, neither you nor the person

you're talking to, saw that. But by adding up the
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circumstances, you can come just as validly to the
conclusion that someone walked across your front
yard as if you'd seen it or if the person who was
talking te you reported having seen it.

So the person coming downstairs and
saying, “I saw the person go across the front
yvard," is direct evidence of that. The person
coming downstairs and saying, "There are
footprints in the snow," is circumstantial
evidence of that when added to the circumstance
that you know, which is that a moment ago there
weren't any footprints in the snow.

Either form of evidence gets you quite
validly to exactly the same conclusion, as I've
said, that there was just somebody walking across
the yard.

The law doesn't distinguish the
significance of direct versus circumstantial
evidence. Some pecple think that one's better
than the other, that one‘s less than the other.

That's not the case. It may be, in any
given case it may be that you find the
circumstantial evidence in the case less
persuasive than the direct, or vice versa, that

yvou find the direct less persuasive than the
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circumstantial.

But if you do, that should be only
because of all the evidence in the case, not
because you've labeled them one or the other and
dealt with the stereotype, so to speak, that,
"Well, one's this kind, one's the other,"” and
therefore I'm going to give more weight to one
than the other.

What the law says you're supposed to do
is take all the evidence in the case, the direct
evidence, the circumstantial evidence, add it all
together, and ask yourselves, does it prove what
needs to be proven in this particular case.

Now, remember, as I said many times, you
are the sole judges of the facts of this case.
That means that it's up to you and nobody else to
decide what happened, which necessarily means it's
up to yvou to decide what you believe of the
testimony that's been presented to you, all of it,
none of it, some of it, and it's up to you to
decide of that which you do believe, whatever
gquantity that is, what it persuades you of in
terms of the conclusions that have to be drawn
here.

It's especially important that you
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perform your job consciously and diligently,
because no one's going to second-guess you.
That's why we call you the sole and exclusive
judges of the facts.

When it comes to making that assessment
of people's credibility, I would suggest that you
take into account what you recall of their
demeanor. By that I mean how they appeared while
they were testifying. That may tell you something
about their credibility and their accuracy.

Also, consider how good of an
cpportunity the person had to observe whatever it
is that they're talking about. Consider the
person's level of intelligence and the person's
age, for that may tell you about their credibility
and accuracy.

Consider whether the person's got some
bias or prejudice which might get in the way,
consciously or unconsciously of them reporting
honestly and accurately to you what in fact they
did see.

Also consider whether any witness has
got some interest in the outcome of this case
which again,might color their testimony,

consciously or unconsciously. Give them some
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reason whether they know about 1t or not to
testify other than honestly and accurately here.

Also, consider whether given your
experiences of human nature what someone has said
to you strikes you as reasonable. Just because
somebody said something doesn't mean you have to
believe it, 1f in the context of all the evidence
in this case it doesn't strike you as honest, or
simply because given what you know about human
nature it doesn't strike you as a reasonable kind
of thing.

You should also consider whether there
was any conflict in the testimony, conflict right
here in the courtroom, or conflict between what
somebody said in the courtroom and elsewhere.

Just because there were variations, if
there were variations in what witnesses said,
doesn't automatically mean that there is something
unpersuasive or incredible about if, but it may.
That's for you to decide.

Variations in testimony have a whole
host of explanations. One may be that someone was
saying exactly the same thing but using different
words. It may be that they misunderstcod a

question and thought they were being asked two

724

REBECCA L. RUSS0, CSR, RPR, CM ~ OFFICIAL COURT REPORTER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

different things so that they gave you what were

two different answers, not they

were being

inaccurate or dishonest, but because they in fact

thought someone was asking them

different,.

something

It may be that their memory has simply

gotten better over time, but it

may also be that

they're memory's gotten worse over time.

It may be that there was some blas or

prejudice or some interest in the outcome at one

point that no longer exists, or
that didn't exist then that may
testimony.

It may simply be that
other than human nature they're

wrong another time. That's for

there 18 one now

affect their

for no reason
right one time and

you to decide, in

terms of what it says about someone's accuracy and

honesty. It may be, however, that the variations

are proof of inaccuracy that causes you to have

real concerns about what's being said or is in

fact evidence of dishonesty.

It's for you to decide what it is. But

those are among the factors which you should

consider.

If you decide, ladies

725

REBECCA L. RUSS0O, CSR, RPR, CM =~ OFFICIAL COURT REPORTER

and gentlemen,




10
11
12
13
i4
15
16
17
18
i9
20
21
22
23
24

25

that somebody has testified falsely or
inaccurately, yvou may for that reason alone
disregard everything that that witness has said.
You may simply say, "I don‘'t have any confidence
in what they said because of those things that I
know they were wrong about, and therefore I'm not
going to pay any attention to what they've said."®

You may, however, if you think it
appropriate in light of all the evidence here,
conclude that someone was dishonest or inaccurate
about some things, but was, of course, honest and
correct about other things.

And if that's the way you see 1it, then
obviously what you do is disregard what you don't
believe and don't find to be accurate, and pay
attention and utilize, 1if you think appropriate,
that portion of their testimony that you find
truthful and accurate.

Now, I have been very careful to use the
words "truthful and accurate,” because a person
can be honest and at the same time inaccurate.

And you have to decide whether you're dealing with
someone who's lying to you, for what this may tell
about their testimony, someone who's deliberately

deceiving you or somebody who thinks they're being
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accurate but aren't.

Honesty 1is subjective, accuracy is
obijective. You simply factor all of that in and
decide whether what you believe of the evidence
that was presented here persuades you of guilt
bevond a reasonable doubt.

You don't have to believe it all. It's
not a situation where you have to believe it all
to come to a conclusion of guilt beyond a
reasonable doubt, but you do have to be convinced
beyond a reasonable doubt by some of the evidence
here that one or both of these gentlemen is guilty
of the offenses with which they're charged.

If after evaluating all the evidence you
simply can't decide what you believe and can't,
obviously, make up your mind as to what happened,
then that's, by definition, a reasonable doubt, so
long as the reasons for it are honest and in the
evidence or lack of evidence.

And, of course, the defendants are
always entitled to the benefit of doubt. That's
the essence of what it means to require proof
beyond a reasonable doubt, to overcome the
presumption of innocence.

The fact that several of the witnesses
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here were police officers or employees of the

government, I think we had some civilian employees

of the police department, is not to be a factor
used by you to give their evidence any greater
weight than you give the evidence of other
witnesses, but neither is it a reason to give
their evidence any lesser weight.

You simply evaluate government agents,
be they deputized police officers or civilian
employees, by the same standards you evaluate the
testimony of everybody else.

I think it also came out in the course
of this trial that at various points, in
preparation for this case, the lawyers spoke to
some of the witnesses.

Some jurors tend to think that's
inappropriate. That's why we poilnt it out,
because, in fact, it's just the opposite. It's
not only not inappropriate, it's very helpful to
talk to people to make sure that their testimony
is going to focus on what's appropriate, and it
moves trials along faster than putting people on
the witness stand that you've never talked to and
say, "Tell me what you know."

Frankly, a lawyer 1s acting
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appropriately when they do that, so don't ever
factor that into this case in any fashion at all.

We had some witnesses, ladies and
gentlemen, who were allowed to give their opinions
as experts, as I recall, someone from the YWCA, a
couple nurses, a doctor or two.

Ordinarily, as I told you when we were
talking about what hearsay is, witnesses can only
testify to what they've actually seen or heard,
and they can't draw any conclusions for vyou. They
report what they saw and heard, and they leave it
up to you to draw the conclusions.

People who gualify as experts are
different. They are allowed to base opinions
which no other witness can give in a courtroom not
only on what they've seen or heard, but what
they've heard from other people. As long as in
their normal occupation, whatever it is, they rely
upon information from others, they can come into a
courtroom and rely upon information from others.

Just because a person is labeled an
expert, however, doesn't mean that you have to
roll over and play dead, so to speak, and accept
what they've had to say. You evaluate their

testimony like everyone else, adding into your
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evaluation their level of expertise.

If you don't think an expert knowg what
he or she's talking about, then you say so. You
don't have to accept what they've had to say. If
you think they've got a bias or prejudice which
has gotten in the way, didn't observe whatever
they're talking about accurately enough, didn't
study it closely enough, aren't well-enough versed
in a particular discipline, then, of course, you
don't have to pay attention to what they've had to
say.

If, on the other hand, you're satisfied
that they've got the background and knew what they
were talking about, then, of course, you rely on
their opinion to whatever degree it happens to
persuade vyou.

Every defendant in a criminal case,
ladies and gentlemen, has an absolute right not to
testify in that case. That's one of America's
most cherished rights, although, frankly, it's one
that's most often misunderstood.

An absolutely necessary corollary to
that right i1s that if a person chooses to exercise
it, no jury or judge can draw any conclusion the

least bit adverse to them from their exercise of
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that right. Frankly, there would be no such thing
as a right to remain silent, if when you did it,
somebody can draw any adverse conclusions.

So the simple fact is, because both
Mr. Turners elected to utilize that right, which
was entirely their right, that fact is not to be
considered against them in any way whatsoever. It
simply would be grossly inappropriate to do so
because of the significance of the right.

Now, throughout these initial
instructions, ladies and gentlemen, I have told
you a lot of things that you're not to factor
in: Questions versus answers, sympathy,
prejudice, public opinion, arguments by the
lawyers, statements by me, and other things.

There's one more thing I wanted to talk
to you about in that regard. It was alluded to in
the jury selection process last week.

Your decisions in this case, whatever
those decisions are, are not to be influenced in
the least by considerations of penalty. You are
not to think at all about what penalties might be
imposed on the defendant whose case you're trying
as the result of a verdict by you.

You decide, as a matter of fact, if they

731

REBECCA L. RUSSO, CSR, RPR, CM - OFFICIAL COURT REPORTER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

committed a crime and what that crime is. If you
decide that you're convinced beyond a reasonable
doubt that they have, you simply say so, and then
it becomes my responsibility, as a matter of law,
to assess under the law what penalty should be
imposed, and I accept that responsibility
willingly.

So don't you let it be a consideration
at all. You simply decide what if anything has
been proven beyond a reasonable doubt to have
happened, and if you conclude that what happened
was a crime by the defendant in whose case you're
trying,:you may say so. Don't worry about the
consequences thereafter. That's my job.

Now what we're going to do is, ladies
and gentlemen, as I said, is excuse, frankly, for
the rest of the morning Mr. Stephen Turner's
jury.

Please be back at 1:00, if you can, so0
that we can hopefully get started with what
instructions pertain only to his case and the
arguments that pertain to his case, so that I hope
by mid-afternoon you would be able to deliberate
this case with, therefore, a fair amount of time

left in the day to deliberate.
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And we'll decide at that point, you will
decide, as a matter of fact, how late you want to
go.

Mr. Daniel Turner's jury can also go to
your Jjury room. Let's take a little break. We
haven't been in here that long, but the next part
of the case, the lawyers' arguments and the rest
of my instructions, really should come together to
be most useful.

And, frankly, that, 1f we don't take a
break, will probably take us through the next
hour-and-a-half, two hours, and somewhere along
the line someone is going to need a break. So
let's factor that in right now, and in fifteen
minutes we'll be back for the continuation of the
case against Mr. Daniel Turner.

Mr. Stephen Turner's jury is excused
until 1:00.

(At about 9:40 a.m., - The Daniel Turner
jury left the courtroom)

(At about 9:40 a.m. = The Stephen Turner
jury left the courtroom)

THE COURT: Prior to coming into the
courtroom this morning, the Court advised counsel

that it would deem & Motion for Directed Verdict
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made at this time to have been properly made
immediately at the conclusion of the prosecutor's
proofs so that nobody would waive anything.

But expecting, frankly, that our final
witness would be on the witness stand as short as
he was, and that we wanted to get to sone
instructions here, I wanted to avoid jerking the
jury in and out; by "jerking," I mean physically
moving them back and forth for short periods of
time,

And further anticipating that there was
not going to be any presentation of evidence by
the defense, I was satisfied that making a motion
now prejudiced nobody, because if it's granted
now, we simply send the jury home, or 1if it's
granted as to some offenses but not others, since
the jury hasn't been told anything about the
offenses they are to consider yet, we can tailor
the instructions to the consequences of the
motion.

Mr. Mirque?

MR. MIRQUE: Thank you, your Honor. I'm

sorry, I wasn't aware of that discussion on the

directed verdict. I was downstairs in
Judge Smolenski's courtroom. I caught the tail
734

REBECCA L. RUSSO, CSR, RPR, CM - OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

end of the pre-trial discussions.

THE COURT: Actually, you were walking
right past me in the hall and I mentioned to them
to you, but you must have been thinking about
something else.

MR. MIRQUE: I was thinking about what I
was going to be doing over the next hour or so.

I make a directed verdict motion as to
one count of the CSC First, and because the counts
are in fact specific, I'm going to have to say
that it's either Count Two or Three, the one
dealing with Mr. Turner's mouth on the alleged
victim's genitals.

It became qﬁite clear during the direct
examination by Mr. Bramble whether or not the man
with the lipstick did anything beside touching her
with his hand. He went on to ask, "Did he touch
you with any other part of the body? Did he do
anything with his mouth?" The answer was, "No."

"The man with the lipstick on, did he
ever touch you on your private part with his
mouth?" Again, "No."

I think it was asked one more time on
direct, and that was revisited again on redirect,

again, with the same result.
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Miss Cage did not come forward with any
proclamation of such a statement, and we think
that, on that basis, a directed verdict at least
as to that count would be warranted.

THE CQOURT: Mr. Bramble?

MR. BRAMBLE: Your Honor, I don't
dispute the testimony just summarized by
Mr. Mirque. However, I point the Court to the
court rule which I had all the prior consistent
statements of Lakeysha Cage in.

That testimony 1included the taped
interview by Detective Vazgquez, wherein in that
taped interview Lakeysha Cage describes the

defendant placing his mouth on her vagina, and in

the interview with Leslie Vandenhout at St. Mary's

Hospital, she again describes the defendant
placing his mouth to her vagina.

At the Child's Assessment Center, some
couple weeks after this incident, she again
describes the defendant licking her vagina.

That testimony is substantive evidence
for this jury to consider, and therefore it is
substantive evidence on that issue and on that
count, and, therefore, I think pursuant to Pegople

versus Hampton, we have met our burden regarding
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1 the directed verdict motion.

2 THE COURT: The Court agrees with

3 Mr., Bramble. The substantive evidence in this

4 case consists of more than the statements by

5 Lakeysha under oath in this courtroom, but do

6 include a variety of other statements by her.

7 In some of those statements she does

8 testify to multiple acts of penetration.

9 Therefore, there is in front of this ijury evidence
10 that would warrant multiple convictions for that
i1 offense.

12 Of course, if the jury chooses, which
13 would not be unreasonable, to rely on what was
14 said here as opposed to what was said elsewhere,
i5 they will not find multiple acts of penetration,
16 even 1f they find that criminal behavior occurred,
17 but they can reasconably find multiple acts based
18 on all the evidence. Therefore, the motion is
19 denied.
20 Miss Krause?
21 MS. KRAUSE: Thank you, your Honor.
22 On behalf of Stephen Turner, I would
23 move for directed verdict as to the first count
24 against Stephen Turner, which is aiding and
25 abetting criminal sexual conduct in the first
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degree.

In viewing in the light most favorable
to the prosecution in this case, I think what
we're left with -- Lakeysha's testimony has been
pretty consistent both in substantive evidence,
what Mr. Bramble has tried to introduce in prior
statements, and the testimony elicited from
Lakeysha during the trial -- is that during most
of the actions alleged to have been committed by
Dan, Stephen Turner was either not in the room or
not in the apartment.

And I went through with Lakeysha those
things item by item, act by act.

She was —- she indicates that when she
is first abducted, it was by Daniel, not by
Stephen. She's taken to the apartment by Daniel,
not by Stephen. The first act committed in the
living room is by Daniel, not by Stephen.
Stephen's not even in the room.

He then leaves the apartment, according
to Lakeysha. When Stephen is out of the
apartment, she says that Dan takes her back to the
back bedroom where other acts occur, and again she
was very clear and very specific that Stephen was

not present and did not assist in those actions.
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She indicates then that Stephen comes
into the back bedroom and is asked by his brother
Daniel to assist, and that Stephen refuses to
assist.

There are other acts committed by Dan,
according to Lakeysha, as far as trying on
clothes. Again, she said Stephen did not do
that. Another act in the living room while
playving video games. Again, she said Stephen did
not do that and Stephen was not in the roon.

And, basically, that leaves for the
prosecutor to argue that Stephen aided and abetted
Daniel by the taking of the photograph.

The photograph was alleged to have been
staged so that Lakeysha would be afraid to tell
police what happened. She said that in the
photograph —-—- excuse me, before the photograph was
taken, Dan places a knife in her hand and makes it
look 1like she's stabbing Stephen,

She goes into detail about jelly on the
knife, jelly on the shirt. She's very specific
and clear that the photograph is taken with a
Polaroid camera, very clear on that, she was.

There is no Polaroid camera, there is no

Polaroid photograph, and there is nothing to
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substantiate whatsoever that that photograph was
taken.

Given that, even viewing that in the
light most favorable to the prosecution, I think
the burden for the directed verdict motion has not
been met, and that that count should be directed
out.

Thank you.

THE COURT: Mr. Bramble?

MR. BRAMBLE: I would oépose, your
Honor, based on the theory that, again, viewing
the testimony in the light most favorable to the
prosecution, that this criminal activity continued
until Lakeysha was outside the apartment and right
up untill she was outside of the apartment.

That would include the defendant being
invelved in the activity of placing the, having
Lakeysha place a knife to his stomach and the
photograph, pretending the photograph, whatever,
the picture.

On that basis, and again, coupled with
the remaining testimony that's come out at trial,
I submit we've met our burden and demonstrated
that the Defendant Stephen Turner assisted his

brother in this criminal activity, which would
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include two counts of criminal sexual conduct in
the first degree.

THE COURT: Again, the jury might well
conclude based upon the failure of the police to
find the Polaroid camera that the incident
Lakeysha describes did not occur.

However, the Court cannot say, as a
matter of law, that the jury must draw that
conclusion, for the simple and obvious reason that
she has testified here, as well as stated at other
times, that indeed a photograph was taken, with
statements made that if bellieved by the jury
establish a joint attempt to avoid Lakeysha going
to the police.

It also could easily be found by the
jury, if they belileve that that incident occurred,
that it happened while Mr. Daniel Turner was still
engaged in the criminal activity, because in light
of what I read, People versus Goree, at 30 Mich
App, the transactional episode had not had any
break in it which would say that it had come to a
conclusion, so that he was merely helping after
the fact.

And there was some testimony here, as

well as some statements by Lakeysha which are
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substantive evidence, although the statements
weren't made here, which would ascribe to

Mr. Stephen Turner sufficient knowledge as to
conduct which his brother was engaging or
intending to engage, if the jury finds that it
happened, for which he could be held to, have
intended to help commit a CSC One.

Obviously, not knowing it to be called
that, but through aiding and abetting the acts
which constitute that crime, even though his help
may have been only at the tail end. it may not
have been to perpetrate the physical acts, but
merely to avoid detection. As I say, that is
enough.

Let us take a break until 10:00. I want
to consult with the lawyers one more time on the
jury instructions, and then we will bring in
Mr. Daniel Turner's jury.

Anybody think it's necessary for Mr.
Stephen Turner to be here? He may, I don't have
any objections.

MS. KRAUSE: He would like to stay, your
Honor.

THE COURYT: Okay. We've kept both

defendants here all trial, so it would probably
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1 simply be a continuation of routine for the jury

2 tc have both.

3 (At about 9:52 a.m. - Recess taken)

4 (At about 10:15 a.m. - Mr. Daniel

5 Turner's jury returned to the courtroomn)

6 THE COURT: Ladies and gentlemen, I want
7 to continue with the instructions in

8 Mr. Daniel Turner's case by focussing now on the

9 offenses with which he is charged. There are
10 three, although two happen to be the same in terms
11 of legal definition.

12 So I'll explain how there can be,

13 depending on your finding of the facts, two

14 separate convictions in that regard, but we won't
i5 repeat all the instructions.

16 Before I get to those definitions, I

17 want to caution you in a few regards. First of

18 all, however, don't read into the giving of these
19 instructions any conclusion by me that something
20 has or hasn't been proven. Some people might

21 think, "Well, 1f the judge didn't think the

22 prosecution had proven its case, he wouldn't be

23 giving us these instructions."

24 Well, as I told you earlier this

25 morning, that's, of course, not for me to decide.
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In every case every jury is told what the elements
of the offenses are, and don't read into the
statement I've just made that the judge is saying
they haven't proven it, because, otherwise, he
wouldn't have said what he did. I'm just being
very careful to be sure that nobody has any cause
to misread what's occurring.

Also, please remember, don't draw any
conclusions from the number of charges. As I said
earlier, a charge is no evidence at all, so three
charges 1is still, absolutely, no evidence.

Also, please remember that each of these
three charges are to be considered by you
separately. And the prosecution has to prove, 1if
you return verdicts of guilty on all three, all
three of them beyond a reasonable doubt. You
shouldn't dilute the burden on one because the
prosecution has made 1t on the other.

In other words, 1f you're convinced
beyvond a reasonable doubt that one or two but not
all of the charges have been proven beyond a
reasonable doubt, then don't say the eguivalent of
“"Oh, well, what's the harm. We're not sure about
the other, but we'll return a verdict of guilty on

that one, as well.™
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Each one is to be analyzed separately,
and if there are to be verdicts of guilty, one,
two, or three, you have to be satisfied beyond a
reasonable doubt as to each of those counts.

Now, let's move on to talk about the
offenses with which Mr. Turner is indeed charged.

In Count Number One -- and the word
"count" is simply the formal way of saying Charge
Number One, and there's no particular order the
way these were listed -- Mr. Daniel Turner is
accused of the crime of kidnapping.

There are, ladies and gentlemen, under
the law of Michigan, several different forms of
kidnapping. To prove the form which is charged in
this case, which probably is not the one that
you're most familiar with, the prosecution has to
prove these things beyvond a reasonable doubt.

The first thing which the prosecution
must prove 1is that Mr. Daniel Turner led, or took,

or carried, or decoyed, or enticed Lakeysha Cage

from one place to another. The prosecution does
not have to prove all of those things. One 1is
enough. So it's one of these things: Led, or

took, or carried, or decoyed, or enticed Lakeysha

Cage from one place to another.
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The prosecution doesg not have to prove
any particular amount of movement. Some movement
is inherent in the concept of from one place to
another, but the prosecution does not have to
prove any particular amount as long as it proves
that Lakeysha was moved some distance which is
more than insignificant.

And when it comes to assessing the
significance of any movement, what you should do
is take into account the actual distance involved,
and also take into account the circumstances
surrounding the movement.

For example, moving & child a few feet
in the same area may not be significant, but
moving a child even a short distance from one
environment to another may be significant. So
it's up to you to decide, was one of those things
done, not all have to be proven, and was the
movement which is inherent in doing one of those
things from one place to another something more
than the insignificant.

The law doesn't deal with the
insignificant. But if it was more than
insignificant, then that first element has been

proven, assuming they have proven one of those
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things happened.

The next thing which the prosecution
must prove is that if he did one of those things,
Mr. Daniel Turner acted forcibly, or maliciously,
or fraudulently.

Now, forcibly has its standard
definition, which means by the actual application
of some physical strength or by a threat to use
physical force.

Maliciously means intentionally, without
just cause or excuse, and fraudulently means
December seat fully.

Now, again, the prosecution doesn't have
to prove all three, It's sufficient if it proves
one. O0f course, it has to prove at least one
bevond a reasonable doubt.

To repeat, what i1t must prove is that
Mr. Turner acted forcibly, or maliciously, or
fraudulently.

The final thing which the prosecution
has to prove, assuming its proven those first two

things, is that Mr. Turner intended to detain or

conceal -- again, proving one is sufficient, both
do not have to be proven -- Lakeysha from her
parents.,

747

REBECCA L. RUSSO, CSR, RPR, CM - OFFICIAL COURT REPORTER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The intended detention or concealment
need not be permanent, it need not even be long
term. What the prosecution has to prove is that
Mr. Turner intended to detain the child or conceal
the child for a length of time, which again was
longer than insignificant.

When a specific intent, like we're
talking about here, is an element of a crime, it's
obvious that crime cannot have occurred if that
intent didn't exist. it's a necessary element of
the crime, and, therefore, if it hasn't been
proven, even if the other things had been proven,
the crime has not occurred, I1f£f, however, the
intent existed and the other things have been
proven, then the crime has been proven.

Now, very few people, ladies and
gentlemen, who commit crimes state their
intentions out loud in so many words that a
witness can come into a courtroom and repeat a
declaration of an intent. So what that means 1is
that in almost all cases, assuming that something
was done that might be c¢riminal, intent has to be
deduced by the jury from the totality of the
surrounding circumstances.

What you are to do is take into account
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what was said by whom and what was done.

It's those things taken together that
are gquite capable, often, of revealing a person's
intent. There's the old adage that actions speak
louder than words. It*s not a legal principle,
but it certainly is applicable.

You look at everything that somebody
did, what they said, even though it may not have
been explicitly with regard to an intent, to
determine whether those things do indirectly,
“circumstantially" is the proper word, convince
yvou of the intent.

If the circumstances of what happened,
depending upon whatever you find that to be,
convince you bevond a reasonable doubit that
Mr. Turner had the intent to detain or conceal
Lakeysha from her parents for something more than
an insignificant moment or so, then you may find
that intent to exist, even though there was
presented no evidence of any intent having been
expressed in so many words.

Obviously, if you have a reasonable
doubt as to whether that intent existed, even 1if
the other things had been proven, then the crime

of kidnapping has not been proven, and you have to
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find Mr. Daniel Turner not guilty of that offense.

Now, let's summarize briefly what it is
that the prosecution has to prove to prove the
kind of kidnapping which is alleged in this case.

Number one, the prosecution has to prove
that Mr. Turner led, or took, or carried, or
decoyed, or enticed Lakeysha Cage from one place
to another,

Number two, that he acted foreibly, or
maliciously, or fraudulently.

And number three, that when he did those
things, if you find that he did them, his intent
was to detain or conceal the child from her
parents for something more than an insignificant
amount of time.

Now, in addition to being charged with
kidnapping, Mr. Daniel Turner 1s also charged with
two counts of criminal sexual conduct in the first
degree. Again, remember, "count® is simply the
legal term for "charge." 1In effect, the criminal
sexual conduct in the first degree charges in this
case are Counts Two and Three.

Now, to prove CSC One, which is the
common way we refer to this particular offense,

rather than constantly repeating its fairly long
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name, the prosecution has to prove beyond a
reasonable doubt, again, one of several things.
Not all of them, any one will do.

They are that Mr. Turner inserted his
penis, or his tongue, or a finger, or some obiect,
any object will do, into the genital or anal
openings of Lakeysha Cage.

Any penetration, however slight that
penetration may have been, is sufficient if it was
truly penetration which means it went beyond the
surface of the skin, or the prosecution satisfies
its burden, if it proves that Mr. Turner put his
penis in Lakeysha's mouth, again, any such
insertion, however slight, is sufficient, or the
prosecution satisfies its burden, if it proves
that Mr. Daniel Turner touched the genitals of
Lakeysha with his mouth.

Now, the first two things I've talked
about are obvious insertions. They involve what
clearly is a penetration. The last does not
require that there be any penetration. Contact of
a mouth with genitals is sufficient, but, frankly,
the law uses the term "sexual penetration®" to
include all of those.

So the prosecution's got to prove one of
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those things.

If you have a reasonable doubt that any
one of them occurred, then obviously you've got to
find Mr. Turner not guilty of criminal sexual
conduct in the first degree, because without one
of those things, that crime simply didn’'t occur.

However, 1f you are satisfied that he
did one or more of those acts, then you may find
him guilty of criminal sexual conduct in the first
degree, because engaging in one of those acts with
a child of the age of ten is, by definition, in
Michigan criminal sexual conduct in the first
degree.

Were an adult involved, there would be
guestions of force and injury, and whatever. But
because there’'s a c¢hild involved, the act of
sexual penetration on a child of ten is the crinme,
unless it was done for some legitimate purpose,
such as a medical purpose or hyglene. And there's
no claim of anything like that in this particular
case.

I1f you find beyond a reasonable doubt
that one act of penetration, any one act of those
things that I‘'ve discussed with you, occurred,

then you may find Mr. Daniel Turner guilty of one
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count of criminal sexual conduct in the first
degree.

If you are satisfied that two acts of
penetration occurred, even though they occurred in
guick succession and as part of the same single
eplisode, you may find him guilty of two counts.
The law of this state makes each act of
penetration a separate crime even if they happen
in the course of the same episode.

Two different kinds of penetration
during the same episode justify two separate
convictions of criminal sexual conduct in the
first degree. The same kind of penetration
engaged in on two occasions, twice in the same
episode, also justifies two guilty verdicts.

0f course, remenmber, if you're not
convinced beyond a reasonable doubt that at least
one occurred, then the reguired verdict is not
gullty.

You may also consider as an alternative
to the charged offenses of criminal sexual conduct
in the first degree the offense of criminal sexual
conduct in the second degree.

To prove CSC One, criminal sexual

conduct in the first degree, the prosecution has
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got to prove an act of sexual penetration, one of
those things I°ve talked about, or putting a mouth
on genitals, which may not involve penetration but
is defined to be comparable in terms of
offensiveness and therefore deemed to be a
penetration.

To prove criminal sexual conduct in the
second degree, what the prosecution's got to prove
is sexual contact, which is obviously different
than sexual penetration.

To prove, therefore, CSC Second, what
the prosecution's got to prove is any one of the
following things. The legislature has defined a
lot of things. We give them all to you with the
caution that it's one that has to be proven, not
all of them.

Therefore, to prove criminal sexual
conduct in the second degree, what the
prosecution's got to prove is that Mr. Daniel
Turner intentionally touched the genital area, or
the groin, or the inner thigh, or a buttock, or a
breast of Miss Cage, or the clothing tovering any
one of those parts of her body, or that he had her
touch one of those parts of his body, his genital

area, his groin, his inner thigh, a buttock, or
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one of his breasts, as long as the touching was
under circumstances that could reasonably be
construed to be for purposes of sexual arousal or
gratification.

Again, doing one of those things with a
child under the age of 13 is criminal sexual
conduct in the second degree unless, of course, it
was done, as I said, for some legitimate reason,
such as hygiene, medical treatment, again, none of
which are claimed here.

To prove criminal sexual conduct in the
first degree, the prosecution does not have to
prove any intent at all, other than that 1t was
done deliberately rather than by accident.

The law of this state says that certain
acts, anything defined as penetration, is so
inherently offensive that doing it constitutes
criminal sexual conduct in the first degree if a
child is involved and if there is no legitimate
reason like we're talking about, whatever the real
intent was.

Now, frankly, if youw £find that such
conduct occurred, the most common reason for doing
it was to achieve sexual arousal or gratification,

but that doesgn't have to be the reason. Tt is the
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nature of the physical contact which is the crime.

Criminal sexual conduct in the second
degree is somewhat different. There the
prosecution has to prove that the contact that
we've talked about, one of those several things,
could be construed by reasonabie people like you
to have been for purposes of sexual arousal or
gratification. That's because those acts are not
necessarily all that offensive. It depends upon
the circumstances.

If they were done in a way that someone
could take them to have been sexual, whether or
not that's what was really meant, if they could
reasonably be taken to be sexual, then they rise
to the level of being offensive enough to be
criminal sexual conduct.

If, on the other hand, no reasonable
person would take a touching in that area to be

for sexual purposes, and while it might be a

crime, assault and battery or something like that,

they‘re not a sexual offense.

Now, it doesn't mean that that is what

the person doing it actually intended. It doesn't

require that that be how the person who was

touched take it. It's an objective standard.
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If reasonable people reviewing it like
you are going to be reviewing it conclude that it
likely was for purposes of sexual arousal or
gratification, whether it was or wasn't, whether
it was taken that way or not, if that's the way it
looks to reasonable people, then it is offensive
enough to be a sexual offense. If reasonable
people wouldn't take it that way, then it's
something else that we're not concerned with here.

Therefore, ladies and gentlemen, if
you're not convinced beyond a reasonable doubt
that Mr. Daniel Turner engaged in some form of
sexual penetration with Lakeysha Cage, but you are
convinced beyond a reasonable doubt that he did
engage in sexual contact once or twice, then you
can't obviously find him guilty of criminal sexual
conduct in the first degree, because a finding of
penetration is necessary to that. But you may
find him guilty of criminal sexual conduct in the
second degree once or twice, depending upon
whether you find there was one, there were one or
two separate incidents of sexual contact.

With that background, I'm now going to
turn the matter over to the lawyers for their

argument. Once they are finished, what I will do
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is explain to you how to go about the deliberation
process.

Mr. Bramble will address you first and
last, the way we always I do. Those of you who
have experience know, because he's got the burden
of proof, he gets to go first. We will then hear
from Mr. Turner‘'s counsel, and then Mr. Bramble
will get a few minutes thereafter to respond to
anything which has been said. Then I'll give you
your final instructions, and it will finally be in
your hands to decide this.

Mr. Bramble?

MR. BRAMBLE: Thank you, your Honor.

Ladies and gentlemen of the jury, as the
judge indicated, this is the stage of trial known
as closing argument. I get a chance now to argue
how the facts have come forward, both the pieces
of evidence and the testimony related to the
elements the judge just instructed you.

I guess I'd prefer doing it thils way, as
normally I have to go over the elements of the
offense and then the judge instructs you, but now
since you have been instructed first, you know
what those are.

For criminal sexual conduct in the first
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degree, since there's not a dispute that Lakeysha
Cage is under 13 years of age, I simply have to
prove penetration. That he placed a mouth on her
vagina or, in fact, he penetrated her mouth with
his penis.

The kidnapping requires, again, simply
that she, Lakeysha Cage, was led, took, carried
away, enticed, anything of that nature. That she
was under 14 years of age. That he did so
maliciously, fraudulently, or forcefully, he
applied physical force in taking her or leading
her away, and that he did so with the intent to
conceal, or detain, or take away from her parents.

Now, I am going to get a chance to speak
to you twice, and I promise you that during that
second time I speak to you I'm not going to rehash
my entire closing argument. I'm simply going to
comment on some of the things defense counsel
says, because he will be doing that throughout the
course of his closing argument, commenting on some
of the things I say to you now.

Now, even though this is the end of the
trial, I'd like to draw your attention back to the
beginning of the trial, actually, during even the

voir dire section.

759

REBECCA L. RUSSO, CSR, RPR, CM - OFFICIAL COURT REPORTER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

You recall Mr. Mirque asked you a number
of questions by asking you what type of meaning,
what would you draw from the statement, "Why did
you mess with my daughter, why did you fuck with
my daughter, why did you touch my daughter,®
things of that nature.

And many of you said, "Well, yeah, it
might have many different meanings, but I need the
context in which this was said. I need the
framework. I need the surrounding facts before
I'd draw a conclusion.®

Well, why did he ask you those
guestions? Well, when Carmen Garcia testified,
when Mrs. Scott testified, when Mrs. Dixon
testified, when India Harris testified, it became
pretty apparent, because they all testified that
they watched this man when confronted with this
type of statement -- again, Mrs. Garcia says
Mrs. Marble is saying, "Why did you molest my
daughter, why did you touch my daughter, why did
you fuck with my daughter," and the defendant
drops down in an act of forgiveness, an act of
contrition and says, "I don‘t know why I did it, I
don't know why I did it."

But you have more to determine what he
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meant by that, a lot more, and you really do get
the context, and it's pretty clear the defendant
knows exactly what he's confessing to, exactly
what he's admitting to at that time.

How do we know thisg? Well, because when
Officers Mesman and Baar arrive on the scene, they
talk to him, and the first thing they say is,
"What happened here?" And the interesting thing
to note here is they haven't mentioned anything of
any type of accusation, nothing.

They ask, “What happened here," and
Daniel Turner responds, "Just take me to jail.*
Baar, Officer Baar says, "Why," and he says, "You
know, what she's accusing me of."

Well, the officer knew what she was
accusing him of and the defendant knew, at that
time, as well, and he knew exactly what he was
admitting to. He dropped to his knees and made
that statement. But you don't simply have to rely
on the testimony and the evidence that came out
when Officer Baar and Mesman arrive.

Look at the tape submitted by defense
counsel, and, if you remember, the co-defendant
makes the statement, “There’'s a man pounding on my

door, our door, and he's here about some alleged
761

REBECCA L. RUSSO, CSR, RPR, CM -~ OFFICIAL COURT REPORTER




10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

sexual affair with a neighbor's daughter."®
And it's important to note the wording
here. They're talking about a ten year old,

sexual conduct with a ten year old, and they

describe 1t as an affair. He describes it as an
affair, Stephen Turner., This is before the police
arrive.

The facts, the context now that you have
clearly indicate he knew exactly what he's
admitted to. He was admitting to those things 1in
which Lakeysha Cage described to you, and he
stands there or kneels down, almost, and says, "I
don't know why."

Well, I guestioned many of you at the
beginning of this and I said, you know, I don't
have to demonstrate why. None of us can
understand why. But he admitted it to. He did
these acts that Lakeysha Cage described.

And what did Lakeysha Cage describe to
you? She talks about she's at home. She goes
outside to play. In fact, at one point she's
bouncing the ball around. She says she's bouncing
it and it comes right back into her hand.

That's important to note, because the

last witness that testified here described that
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very type of activity by a young black girl.

She says she is bouncing that ball. She
goes, she sits down at the steps. She begins to
make I think either an arrow and then she's going
to make a boat out of sticks and rubber bands.
She's sitting there, and the defendant comes up
and grabs her and takes her back into his
apartment.

And it*s important to note from the
exhibits that we've admitted, and there are a
couple of them, Lakeysha Cage doesn't have time to
pick up her things at this time. She's grabbed
away, and the very thing she's playing with, the
things that are important enough to her that she's
trying to construct some type of boat or something
out of some sticks and rubber bands, are left
right where she's grabbed, ladies and gentlemen.

She's taken into this apartment,
Apartment 204, which is occupied by both
defendants, and she's taken in that apartment and
she describes a series of acts.

She describes the defendant dressing her
up in lingerie, red with hearts on it. If you
look through these items, they're there. The

defendant puts on a bra and puis some type of
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material in it, and, in fact, in Exhibit 6, the
green compact case, or whatever, those items are
there.

She describes all these things. She
talks about being taken back into the back
bedroom. She describes a bird up there. We had
pictures of a stuffed animal. I think she called
it the American symbol bird or something of that
nature, and it's back there.

She describes a cot back here. She
describes some of the computer games and the TV,
and she calls it a monitor, and what's important
about this is Mr. Kusmierz comes in here and
testifies that he has an apartment that is
identical in layout. Says you can't see these
things from the window.

And, in fact, she is back in that room
and she describes several acts, and she describes
several acts on tape to Detective Vazguez. You
can listen to that tape because that'‘s substantive
evidence for you to consider.

She describes him masturbating his penis

to Detective Vazgquez, placing his mouth on her

vagina. She also describes to you him urinating
on her. She describes him placing his penis in
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her mouth, and despite the cross—examination of
defense counsel, she was real clear: "The yellow
stuff went down here (indicating), the white stuff
went in my mouth."

And it was interesting to note when
she's being interviewed by Detective Vazquez, she
described having this stuff in her mouth, kind of
wiped some of it on the blanket. She also
described for you she still had it in her mouth
when she was playing the video game, and she was
spitting it out even after she got outside when
she saw Indilia Harris.

It's important to note when she’'s
talking with Detective Vazgquez at the hospital,
she wants to brush her teeth. The taste of this,
this act, and the thought of this act continues
with this girl, and she, even at the hospital she
wants to brush her teeth. She wants to talk about
getting the taste out of her mouth, getting the
smell out of her mouth.

From there Lakeysha 1s brought to the
hospital, and there are a couple factors that are
real important to note. Defense counsel made a
great deal out of the fact that there wouldn't be

any evidence of penetration and things of this
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evidence from the doctor's examination.

Well, I told you in my opening statement
that the defendant 1s charged with two counts of
criminal sexual conduct in the first degree: His
mouth being placed on her vagina and him placing
his penis in her mouth.

Now, a lay person, you and I, can
understand that that isn't going to result in any
trauma or any damage to the vagina. We never
alleged that. I made that clear right from the
beginning, and the doctors state, "Well, based on
the history she provides us and those acts, you
aren't going to have any findings."

Dr. Perry testifies that he couldn't get
her to subject to a pelvic examination, and
despite repeated attempts, Nurse, Leslie
Vandenhout describes how she becomes hysterical
when they attempt to do that, and that he
describes the hospital ramifications, the dangers
of actually putting her under, and they include
death. Cynthia Marble makes the choice not to do
that.

Now, what's important about what happens
at St. Mary's Hospital is Leslie Vandenhout

testifies she takes a history from Lakeysha, and
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Lakeysha describes, essentially, what she has
described to you. That the defendant brings her
into the apartment. That he undresses her. He
gets on top of her. He tries to penetrate her,

but does not.

That's exactly what she testified to you

here in court. That he urinated on her and some
white stuff ~- that he put his penis in her mouth,
and the white stuff went in her mouth. She tried

to spit it out,.

She further testifies that she describes
some pain in her foot, hitting it against the
wall, and importantly, as defense counsel said,
"Well, there wouldn't be any evidence of neck
pain.®

Well, in fact, Leslie Vandenhout said,
"Yeah, I do remember that she said she was
experiencing or suffering some pain in her neck.”
Why? Because she was grabbed in that area.

Leslie Vandenhout also testifies that,
in fact, her c¢lothing is damp or wet. This 1is
after =-- it kind of struck her because this is
after a woman who appears from the testimony or
the history from the little child that in fact she

has been urinated on.
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Now, you will recall some of the
gquestions of defense counsel in describing
L.akeysha's demeanor and her activity out in the
waliting room, and he's trying to create the idea
in your mind that she isn’'t reacting to how a
ten-year-old victim of a sexual assault should.

That's clear from that guestion, and he
describes how she's out in the waiting room and
she's laughing and having some pop, and things of
this nature.

Well, Patricia Ann Haist came in here
and testified about that activity. She is a womnman
who for the past nine-~and-a-half vears 1s a
supervisor of counselors, who supervises both
children and adults of sexual assault and counsels
them. She herself does that, as well.

She described for you the two theories,
the two ways that these children and even adults
cope with this type of assault, and the important
statement she made was, she says, "People want to
draw the conclusion that just because a child
doesn't act 1in some type of preconceived way or
some type of way that we believe they should, that
it didn't happen." And her statement was, "and

that 1s not the case.®
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She said there are two ways to respond
to this, and a victim may do it in different ways
or maybe both of them at different times.

She described how a child will attempt
to get back some normalcy in her life, will
attempt to regain control in her life, and you
heard that taped interview with
Detective Vazquez: "I want some pop, I want some
chips."”

She's trying to get back in control of
her life because, in fact, she has lost control,
and the reason she's lost control is because this
man has taken control and threatened her.

And what happens in that hospital room
when they attempt to regain control of her, when
she's going to lose control of the situation
again, when they're going to put her up and have
her spread her legs and put her in these stirrups
and stick some cold gadgets up inside her vagina,
how does she react then?

Well, she's losing control again, and as
Leslie Vandenhout says, she's almost hysterical.
If you listen to the testimony of Ann Haist, this
fits and doesn't in the fact draw out the

conclusion that defense counsel would ask you to
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draw.

Defense counsel also says they're
looking into evidence of jelly and anything of
that nature, any lipstick, and, in fact, it's on
the pillowcases, and Robert Birr said it's on her
shirt, as well, and the jelly, the substance
consistent with jelly is in fact on her shirt.

He's cut a swatch out of the other white
shirt that's found at the scene, and there‘s a
substance on that, and he can't make a definite
determination.

But it is on her shirt, and the lipstick
is around her neck.

You also heard testimony from
Detective Vazgquez after Lakeysha described to you
the room, the video disks, and so on,

Detective Vazquez finds those video disks and the
numerous amount seized in the department, and
there is in fact a video strip poker, and there 1is
in fact a Pac-Man, and there is in fact a race car
game.

And Detective Vazquez also showed you or
described to you how Lakeysha told how the
defendant was in fact masturbating his penis,

moving his hand up and down.
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Lakeysha described for you, a ten year
old, some acts that a ten year old simply would
not have knowledge of. She described those to
you. She told Detective Vazquez, *I wish this
never would have happened. This is my first
time. I wish this never would have happened.®

Finally, ladies and gentlemen, yocu heard
from Mr. Kusmierz. He testified this morning, and
what is important about his testimony?

Well, he says he comes home at
approximately 4:30, sees a young girl playing
outside bouncing a ball. Defendant's blinds are
open. The door 1is open. They're both sitting
inside and they're watching TV, and he goes inside
the apartment for five, a maximum of ten minutes,
comes back out, and this little girl is gone. She
has disappeared.

The door is shut, the blinds are
closed. I submit to you Lakeysha Cage 1is inside
the apartment, and it is at that time that the
activity she describes 1is going on.

Now, there can be no doubt she was
inside this apartment and the acts occurred. The
best evidence of this comes from, even from the

mouth of the defendant.
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I submit to you, ladies and gentlemen of
the jury, when you begin to pull everything
together, the facts here clearly indicate the
defendant is guilty of child enticement, child
kidnapping as instructed by the Court a moment
ago.

He is also guilty of criminal sexual
conduct in the first degree for the two acts I
described for you during the opening statement,
and Lakeysha (Cage described to you in the many
statements she made to various officers.

The facts here indicate the defendant is
guilty as charged.

On behalf of Lakeysha Cage, on behalf of
the People of the State of Michigan, I ask that
your verdict reflect that.

THE COURT: Mr. Mirgue?

MR. MIRQUERE: Thank you.

Ladies and gentlemen, they teach you in
law school the first minute of a closing argument
to grab your attention. The first minute of this
opening argument is, I want fto thank you for
hearing our side of the story.

What you heard Lakeysha Cage say on the

stand differs a whole lot from what she has said
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to Officer Baar, Officer Mesman, Sergeant Carrier,
physicians, the nurses at St. Mary's, the
physicians at the Child Assessment Center, and,
importantly, to Detective Vazquez.

The prosecutor seems to have alluded
that the young lady was nervous and there's some
excuse as to why this story is different, but the
fact of the matter is, they do differ and they
differ significantly, and, as I say, at opening
argument, we're not nitpicking here, ladies and
gentlemen, there are some major differences in
this story.

I.akeysha Cage tells us that at
approximately 1:30 in the afternocon she leaves her
apartment. Her father is sleeping, her mother is
at work. She tells her sister, Meeka, I believe,
that she's going out to play.

She knows it's 1:30, as we've heard on
the tape from Detective Vazguez, because she
loocked at the clock. She told us here today that
she's guite sure the gentleman with the lipstick
on took her at 2:00, or roughly in that area.

And then the story starts getting a
little bit complicated. She told

Detective Vazguez that the man with the lipstick
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grabbed her by the neck, one hand around the
mouth.

Now, nitpicking would be which hand was
over which part, right or left, but certainly not
when she tells Sergeant Carrier it was around the
waist, or when she told Nurse Vandenhout it was
two men who took her. That's not nitpicking.

She then is dragged into the apartment,
and as Mr. Bramble said, right from where she left
the sticks, somewhere on the steps, on these steps
that Mr. Bramble indicates, somewhere in the
middle of the steps.

Well, she's being dragged upstairs,
she's being dragged along an aisleway, and yet,
what I said earlier, there's no physical markings
from being dragged from the steps. There's no
physical markings of her being dragged around the
neck or around the middle.

As a matter of fact, she said she was
dragged so hard with her hand over her mouth she
could hardly breathe.

Once into the room, into the apartment,
we have differences again. Which room do we start
with? It's not a difficult differentiation. She

knew which room was which. Officer Mesman stated
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she spoke as 1f she knew the living room from the
bedroom.

The apartments, as in all the complex,
seem to be very similar in structure, except maybe
they're mirror images of the other. But she says
when she's talking with you that the events
started in this room (indicating).

The events started, when she spoke with
Detective Vazguez, started in this room
(indicating), and when Detective Vazquez says,
"Well, is there any contact prior to getting into
this room," unequivocally, she says, "No." The
events, according to what Detective Vazguez
elicited from Lakeysha Cage, started in this room.

Nitpicking? ©No, I don't think so.

When she started her story, things get a
little confusing because not having, knowing where
it starts -- at trial she says it starts here
(indicating), and she's felt on the chest and then
is beckoned by Mr. Turner to come into this room
{(indicating), whereas in an interview with
Detective Vazguez, it started here and then she's
dragged out into this room (indicating).

What's clear at trial is when she was in

this room, her clothes were taken off, the
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defendant got on her, went to the bathroom on

her. This time in front of you she said it was
vellow. Well, in her interview with

Detective Vazquez, each and every time, and if you
listen to the tape, it's three times. All of
those times it's white.

The reason that's important 1is because
if there was white, it would fluoresce. You would
have had the Woods light showing some seminal
fluid on her person. That's why that's important.
That's why Detective Vazguez was asking those
guestions., That's why the basis to do the Woods
light.

She says that after he urinated yellow
on her, there was some degree of oral sex. She
saye that he put his penis in her mouth, and had
ejaculated in that mouth, and that there was white
stuff all over the mouth.

Now, we know that she was eating
crackers and had a soda pop, but there's no
evidence of that. The prosecutor's going to try
by circumstantial evidence to prove that that
event did happen.

After he had ejaculated in her mouth,

she then goes into the living room to play,
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apparently, some video games. I asked her how
long did she have the stuff in her mouth, during
the game. She said she kept it in the mouth until
she had exited the apartment, and once outside she
got rid of it.

Well, that's not true. A kid having a
funny taste in her mouth, that stuff is out in a
second.

And it comports a little bit with what
Detective Vazgquez had said, or asked her, "You
wiped it on the sheets.®

Well, she said white sheets. There were
no white sheets in the apartment, no white sheets
found. There was some semen found on an aqua-blue
blanket, but 1f you look at the picture, the
agua-blue blanket is underneath the bedspread.

In order for that semen to be put on
that blanket, the prosecutor's going to have to
argue that they made the bed during the time that
this had all -- after she had left. There's been
no statements as to whether that oeccurred or not.

It just doesn't make sense that after
this degree of heinous activity, that these guys
are making beds, cleaning up, getting rid of white

sheets, and so forth. There's nothing to indicate
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that.

Having left the bedroom and now entering
into the living room, she's trying on some
clothes, some bras stuffed with cotton balls,
trying on lingerie.

Well, if you remember at opening
argument, we didn't dispute that she was actually
into this apartment. She was in this apartment
playing computer games right here (indicating),
and you know all the items that she sees in the
apartment are a knife and a bird.

She can't remember what's here, she
cannot remember what's here, she can't remember
what's here (indicating).

She sees these things. They're all in
the line of sight from where she was playing the
video games, and there's no doubt she was playing
Pac—-Man, and there‘s no doubt she was playing race
track.

But as to the naked poker game, you saw
how long it took toc get anywhere, and in
Detective Vazquez's own words, "If you're a better
poker player than me, you're going to get
somewhere on this game faster than that.”

Lakeysha said she played for only a few
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seconds, not more than a minute, and if Lakeysha
Cage can play poker that good, to get a man
stripped down in that amount of time, she's going
to lead a very successful life in Las Vegas.

After she has played these video games,
she then noticed that her mother's home, and
according teo her, the man in the apartment, the
man with the lipstick, gets angry, throws her up
against the wall.

In one version of the statement, he
hoids her by the neck and she passes out. Then
she wakes up, comes back in here (indicating), and
then she starts the same thing that happened the
first time she was in here. She's reliving those
memories, she's reliving the story. She's getting
them confused.

Now, she was in this room twice, but the
events that happened after she woke up in this
room are exactly the same as the events that
happened the first time she was in this room
(indicating).

She can't differentiate between which
story is which. She now placed herself into this
room (indicating). She's using the same story.

We don't know how she got out of this
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room back into the living room for the peanut
butter and jelly incident. She doesn't say
whether she was dragged or walked out. But what I
submit to you is that when she was knocked out,
she was never in there, let alone she was never
knocked out. But that the peanut butter and fjelly
incident, in her mind, had now happened after
playing the video games.

And what about the peanut butter and
jelly thing? She was guite sure that it was the
Polaroid camera, no doubt about that. She saw
that picture come out. She saw the flash. She
didn't see the picture.

And when the police went in there and
basically took almost everything out of that
apartment, there was no Polaroid camera in there
and no picture. They even ftoock the trash, and
there was no picture in that trash. There's no
evidence of the peanut butter and jelly incident,
I can tell you that.

And the jelly on the shirt of Stephen
Turner, they took that white shirt. But what it
turned out to be was make-up. Well, that happens
when you're a cross-dresser wearing make-up and

when you're wearing it as thick as what Lakeysha
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sald, like a woman who wears too much make-up.
You're going to get make-up on clothes, you're
going to get make-up on anything.

But the important thing was that there
was no jelly on that shirt. There was no jelly on
the white shirt that they found.

The only jelly that they did find was on
Lakeysha's shirt. All they sald it was was
jelly. They never did an analysis to see if it
was even the same jelly in the apartment.

And as far as the lipstick stain on the
collar, the only scientific evidence as to that
was that the guy looked at it and said it's
consistent with 1t.

Consistent with what? Consistent with
make-up or consistent with the make-up that was
contained in this apartment?

And then Lakeysha left the apartment,
apparently after the peanut butter and jelly
incident and being threatened if she told anybody
she'd be killed.

The first person she sees is,
apparently, India Harris, and I don't know whether
she got in a tussle with the other guy, fighting

on the grass, rolling around, but she says India
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says to her, "What's the matter with youz" She
says, "India, I have been touched by the man with
the dress.”

Well, everybody knows who the man in the
dress is. The man in the dress is Daniel Turner.

He's known throughout the apartment
complex as the man with the dress. They knew
about his clothing. They knew about his
life-style. It wasn't a secret. Mr. Kusmierz
says the windows were open, the door was open. He
saw it and everybody saw what was going on, their
life-style, nothing to hide.

Mr. Kusmierz adds one very important
thing. Mr. Kusmierz says that he comes home at
4:30. He saw Lakeysha at 4:30. Lakeysha said
that she was abducted at two.

I asked Lakeysha, "Do you remember
playing ball on the balcony?" She said, "Yes."
There's no doubt that what Mr. Rusmierz saw was

L.akeysha, but I asked Lakeysha, "Was it before or

after the incident?” She said, "Before."
Lakeysha is wrong. Mr. Kusmierz saw her
at 4:30. It had to have been after the incident.

It must have been.

And I don't care —-- you know, you're
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going to listen to these counselors and counselors
are going to tell you that they can be happy or
they can be sad when they're trying to regain
their life after this horrific incident.

But there's one thing that human nature
tells us all, that if you've had a traumatic,
horrific experience like that, the last place on
earth you want to be is right outside this door,
with it open, and the two guys watching
television, bouncing the ball.

The reason why is because nothing

traumatic happened here. She went in, she played
some video games. She knew her mom was home. She
knew she was in trouble. She knew she was going

to get whooped, and who did she blame it on but
the boogeyman in the neighborhood, the man who
wears the dress.

Mr. Bramble said, "How would a girl know
all of this stuff at the tender age of ten years
old unless it happened?® Well, you heard India
talking about her girlfriend, all the bad names
that was going around, the cuss words.

A ten-year-old child these days, ladies
and gentlemen, they know a lot more than what you

think. They hear it, they see it. Congress 1is
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screaming about it. The little kids, the little
neighbors, they know, they know what's going on
ocut there.

I guess, in part, Lakeysha Cage is a
victim. She's a victim all right. She's a victim
of what she already knows. What she's not, she’'s
not a victim of Daniel Turner.

Thinking about this case, I remember an
incident watching my son in day care, and in the
day care room they have a little sandbox in the
room, sort of like the one we have back home, but
at day care.

But my two year old would grab that sand
and as hard as he would grab it, the interesting
thing was that the harder he held on to it, the
more it would fall right between his fingers until
nothing was left.

And that's exactly what Mr. Bramble is
doing to you today. He's holding on to that story
of Lakeysha Cage. He's holding tightly on to the
story that Daniel Turner put his mouth on her
vagina, put his penis in her mouth, and that he
forcibly dragged her into the apartment to do
those things.

Well, as far as the abduction is
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concerned,

game story.

I have three different verses of the

You can almost hear that sand running

between his fingers.

Whether or not there was his mouth to

her vagina,

where's the lipstick that was so thick

and that Officer Baar got on the tissue? She even

gsald that 1t was

the chesgt.

- he did this to her all over

There's no lipstick on her chest, no

lipstick on her breasts.

The sand is falling

between his fingers even faster.

her mouth,

mouth,

Then he says that he put his penis in

and that he ejaculated all over the

And somehow between Detective Vazquez's

getting that information and Dr. Perry, he makes a

determination that the examination with a Woods

light,

flashlight to the mouth,

which is nothing more than raising a

need not be done.

Something in his mind said there's not

going to be any semen in that area, in the area,

on the lips,

through Mr.

ganes.

stores.

REBECCA L.

anywhere.

The sand is falling

Bramble's fingers real fast.

She played video games. She loves video

She gays she plays with them in the

RUSEO,

CSR,

RPR,
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the games she would normally play in the stores,
the games she would normally have to plunk down a
quarter for. That's normal childhood behavior.

If enticing a child with a video game is
a crime, then we're all in trouble.

Then what about this accusation, what he
said, you know, she goes from the apartment, she
knows she's in trouble, she's going to get whooped
on. That's her own words, she's going to get
whooped on by her mom and her dad.

She says the man with the dress did it.
That just starts things, and once it gets into
India's ear, gets into Ms. Garcia's ear, then it
gets into Miss Dixon's ear, then finally it gets
into Mrs. Cynthia Marble's ear, and then she runs
up to the apartment, the lynching mob behind her,
and says, "Why did you fuck with my daughter? Why
did you do this, why did you do that? Why did you
do thatz?"

It's not as calm as what we‘re asking.

It's not to the same degree as what she said on

the stand. You can imagine the commotion. She
didn't stop and wait for an answer. According to
her, her daughter was violently raped. She wasn't

thinking about getting an answer right then and
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there. She was ready to string him up.

Mr. Turner knew that he had done
something. He had her in the living room playing
games. He's a cross—-dresser. Worse than that,
he's a man who's going to change his sex.

No one talks to the Turners. None of
the neighbors remember him. He's going to --
these guys live as recluses. Parents tell the
children to stay away from those type. "Don't go
near those guys." And they know 1it, the Turners
know it. They're the personification of a
disease.

So when he finds out that mother knows
their daughter was in there playing video games,
"I don't know why I did it, I don't know. Just
forgive me. I'm sorry. I won't mess with your
daughter. I won't fuck with your daughter."

And to say that he knew what he was
admitting to is preposterous, because he was in
the patrol car afterwards and he asked
Officer Baar whether he had been arrested for a
misdemeanor or a felony.

You can bet that if he knew he was being
charged with or being accused of having put his

penis in her mouth, you don't need a law degree,
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you don't need to go to the police academy. That
isn't a misdemeanor.

He didn't know what he was admitting
to. He knew that he had had the daughter in the
apartment. He knew that he was playing video
games wlith her. He admitted that.

He was sorry. He knows he's not
supposed to interact with people. He's shunned.
He knows that. What he didn't know was what he
was being accused of.

Mr. Bramble makes a very important point
about the sequence of events, the 911 call.
Apparently, they &already made the call. Well,
that's not true.

The 911 call was made after Larry Marble
was banging on the door with a crowbar. Larry
Marble was banging on the door after Cynthia
Marble had accused him. So to say that the 811
call was made prior to Mrs. Marble approaching
them is just out of sync, it's not true.

The sequence of events were such that he

left the apartment. He's accused by the mom. Mom
tells the dad, "Get down here." Dad comes with a
crowbar. Stephen Turner then calls the police.

It's not the other way around.
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The evidence as to the lingerie that was
found in here, that's no surprise because she's
here playing video games. They weren't hiding
anything. You saw from the pictures, the place
looked like a disaster zone. There's lingerie
here, there's lingerie in the closets.

They weren't hiding it. The windows are
open. Who knows how many times she's walked by
the windows and stared in. The door was open.

The stuff is around. She sees 'em wearing it,
prodding around the apartment. There's nothing to
say that there was some secret revealment of that
stuff. No, no,

And here the sand is falling from his
hand a little more.

Mr. Bramble told you that he needed to
prove three things in this case. The abduction,
and then forcible penis entry into her mouth, and
the mouth on the vagina. Those are the three
things he said he was going to prove.

I told you at opening argument that this
is not like a politician's speech. We have to
deliver on our promises before we get your vote.

Has Mr. Bramble delivered on those

promises? Has he delivered on the abduction? Has
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he delivered on the mouth toe the vagina? Has he
delivered on the penis to the mouth?

And we submit to you, ladies and
gentlemen, if you look at that board and look at
what the medical people say, not just at the time
of the incident but ten days after, ten days
after, for the event to have worn off a little
bit, she still can't get her story straight.

She denies any other contact than the
penis in the mouth. No other contact is what
Dr. Cox told you. It's in the report. It was a
simple matter of checking off the box.

Has he delivered? I submit to you no.
And when you look at Mr. Bramble's hands now, how
much sand he holds in those hands, it's empty.
There's nothing left of the story.

Now, we're not here to call Lakeysha
Cage a liar. ©No. Lakeysha Cage is a normal
ten-year-old child, a normal ten-year-old child
who wants to get out of trouble at all costs. We
know that. We've seen that. We've all done it.

But what happened in this case 1is that
that little excuse, that little fib to get out of
trouble is a f£ib that is the most heinous fib that

society can recognize, and that is sexual abuse.
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When that gets within the earshot of an adult, a
responsible parent, we do what's logical. We call
the authorities and things just get blown way out
of proportion.

Lakeysha Cage didn't intend this all to
happen. She just wanted to keep herself from
being whooped.

On behalf of Mr. DPaniel Turner, thank

you for your time. Thank you for your serious
consideration in this matter. Thank yvou very
much.

THE COURT: Mr. Bramble?

MR. BRAMBLE: Thank you, your Honor.

Ladies and gentlemen of the ijury, as I
promised, I will not go over everything that I
stated a while ago in my opening statement,
However, I will comment on some of the things that
defense counsel said.

And the first thing I'm going to have to
comment on is that he said, and I got this down,
if enticing a child with a video game is a crime,
then we are all in trouble.

Well, enticing a child away from their
parents into your apartment with the video game is

a crime, and it's called child enticement. It's
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called child kidnapping. It is exactly what he's
charged with.

And if we're starting there, what is a
ten-year-old child doing with this
thirty-some-year-old man in an apartment with
him? Why does he bring her in there? Why is he
playing video strip poker with her?

And defense counsel would have you
believe that this game took a long time, but we
don't know if the defendant was very good at this
game, But we do know one thing, and the guestion
is, how does Lakeysha Cage know that in fact when
you lose all your money the clothes come off the
little players on the game?

How does she know that? Because she sat
and watched it with this man. That's how she
knows .

How do we know that to be true? Because
she can describe those clothes coming off. Just
as Detective Vazquez described how if you play and
the money 1is gone, the clothes come off.

Lakeysha Cage sat and played a video
strip poker game with this man, among other things
that went on in that apartment. She played with

this man. And she knew how the game was played
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because this man played it with her. And she
played it until it was done.

Inconsistencies? You have a
ten~year-old child here. I would assume you would
have more problems if a ten-year-~old child would
be able to come heré and like a robot testify to
everything perfectly. That should concern you
more than what defense counsel raises. Or his arm
being around her waist or around her neck.

What has been consistent all along is
that this man came up and grabbed her. He took
her into the apartment. Again, if a ten-year-old
child were to stand here and testify like a robot
and have everything perfectly down, that would
cause you some concern.

But you have a ten-year-old child, and
with every ten-year—old child, there are going to
be inconsistencies. But the core of what she has
described to Detective Vazquez she described to
you.

And if you're looking at
inconsistencies, you heard five or six adults come
in here and describe a single incident. They all
saw the same thing. They saw this man rocking his

knees and saying, "I don't know why I did it, I
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don't know why I did it," and yet each one of them
described it a little different and even a little
internally inconsistent in their story, and even
adults do that, but they all observed the same
thing.

And the defendant knew exactly what he
was admitting to. You know it from the 911 tape
where his brother says, "Well, it's a sexual
affair," an affair with a ten year old.

You know it from the fact the officers
come in there and say, "What happened,® and he
says, “Take me to jail," and they say, "Why?"

"You know, what she's accusing me of."

When the defendant makes that statement
in response to guestions like, "Why did you molest
my daughter, why did you touch my daughter, why
did you mess with my daughter, why did you fuck
with my daughter,” he knew exactly what he was
admitting to.

We have make-up and we have lipstick,
and it gets on Lakeysha's collar. The other shirt
has seminal stains on it, some other substances
that he just can't make a determination on.

Defense counsel also raises an issue

that, geez, there are no physical markings on her,
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even though he told you during his opening
statement there will never be any pain, any
complaint of pain in the neck, and you know that
isn't true.

He says there aren't any physical
markings. Ladies and gentlemen, one thing we know
for sure is that Lakeysha got in a fight with a
boy and was wrestling around with him, and this is
a boy that India Harris says was one of those kind
of boys that makes you want to do that to him.

She observed it, and even though she's
been dragged with this guy and had a fight with
the little boy, there aren‘'t any physical
markings.

Ladies and gentlemen, when do bruises
show up? We don't know. If you have children,
they can fall off a bike and get a skin mark or
they can play for days and not have anything on
them.

I submit to you, since we know the fact
that she got in a fight and doesn't have any
marks, and the lack thereof that he complains of
simply isn't relevant.

Her statement here before you is

consistent. She describes, with defense counsel
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gquestioning her a number of times, that "The
vellow stuff went down here (indicating) and the
white stuff went in my mouth." Defense counsel
would have you say, "Well, I believe they had to
made the bed" or something of this nature.

Well, we do know that they took certain
steps. They tock certain actions because the
underwear, the little panties that are in
Exhibit 23 that were found underneath the sink of
the bathroom were those contained in Exhibit 8,
the wet panties, and she said, "Those are the ones
I tried on."

Well, were where are they found?
Underneath the sink. Someone put them under the
sink. This man did, to cover up his actions.

Did he make the bed? Did he try to make
things look like nothing happened? Sure. What
are they doing underneath the sink? He put them
there.

The time-frame, ladies and gentlemen.
4:30 Lakeysha Cage is in that apartment, It isn't
until 5:30 that the commotion starts. You have a
full hour that she is there, practically, or
forty—five_minutes, at least. Because we know

that the first calls come in at 5:41 and, in fact,

796

REBECCA L. RUSS0O, CSR, RPR, CM - OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there's a stipulation here that there were three
or four other calls before that.

Per Mrs. Vandgenderen's, again,
testimony, the one who saw the guy sitting there
saying, the defendant saying, "I don't know why I
did it," she had called and already made the call
before Mr. Marble even arrives.

It isn‘t until Mr. Marble arrives that
they make a call.

Medical personnel, based on the history
you have been provided, and they were provided,
the findings they have are consistent. And again,
these are the experts. They're saying this is
what he should see.

Defense counsel, despite his protest to
the contrary, is trying to call Lakeysha Cage a
liar. There was an Indian poet who once saild,
"Bach child born today is God's expression of
hope for the future.™

What hope does Lakeysha Cage have? What
hope does any child have if when they come to us
and tell us this, "A man hurt us," we don't
believe them? Especially when that child,
Lakeysha Cage, sees this man say, "I don't know

why I did it, I don't know why I did it," when she
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sees him admit to what she has described to the
people, to the adults.

I submit to you, ladies and gentlemen of
the jury, the facts here, when you pull them
together, indicate the defendant is guilty of
enticement, of leading away, of carrying away
Lakeysha Cage. And he did so either by using
force, fraudulently or maliciously, and he did so
with the intent to conceal or detain, to keep her
away from her parents.

And how do we know that? Because he
tells her, "If you tell anyone I will kill you,"”
and he tells her that on two occasions.

The defendant is guilty of that charge,
and the facts indicate that.

The defendant is also guilty of the
primary charge, criminal sexual conduct in the
first degree, because of the two acts of
penetration described by Lakeysha Cage. The facts
indicate that.

Again, on behalf of Lakeysha Cage and
the People of the State of Michigan, I ask that
yvour verdict reflect that, as well.

THE COURT: Ladies and gentlemen, I will

not now repeat any of the instructions given to
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you before. If, however, in the course of your
deliberations, even at the very beginning of them,
you would like some repetition of all or some part
of the instructions, don't hesitate to let me know
and I will gladly do that.

We have done things here a little
differently, in that the instructions have come
first rather than later. 8o maybe the passage of
an hour-and-a-half in between the instructions
didn't help. I hope it did, but if that passage
of time causes you to want something said over
again, please let me know.

Right now I want to close the
instructions by simply explaining to you the
process by which deliberations are to occur.

Obviously, those deliberations are to be
conducted in as curious and businesslike a manner
as you can do.

The first thing you should do 1is select
a foreperson. That individual has to see to it
that your deliberations go forward in a sensible,
courteous, and orderly fashion, and that everybody
has opportunity to participate fully and fairly in
those deliberations.

A verdict in a criminal case, ladies and
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gentlemen, must be unanimous, whatever that
verdict is. To convict a defendant of a crime,
all twelve jurors must agree, based on the
evidence and the law, that that person 1is guilty
of that crime.

To find an individual not guilty of a
crime, all twelve jurors must also agree. Any
time there is not an agreement, all one way or the
other, then there i3 no decision.

It is your duty to consult with your
fellow jurors and to deliberate with a view to
reaching an agreement if, and I want to emphasize
the word "if," you can do that without violating
your own individual judgments.

Obviously, give impartial consideration
to the views of your fellow jurors. Almost
inevitably differences of opinion will develop.
Frankly, we want differences of opinion to
develop. That's why we have twelve jurors rather
than a smaller number, because it's out of the
analysis which follows from discussing differences
of opinion that we get a thoroughness that
provides a great deal of credibility to jurors'
decisions{

When differences of opinion arise, if
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